Washington’s 2008 Distressed Property Law

By Doug Owens

1. Am | affected by the new law?

a.

If you buy homes or other property in the preforeclosure
market or enter into agreements with homeowners who
are in foreclosure or facing a tax sale to delay or lessen
the effects of their default, or if you buy such homes or
enter into such agreements even if those owners only
think they may default within four months, you may be
affected.

2. How can | know if my deal is affected by the new law?

a.

There are thirteen different ways to be classified as a
“distressed home consultant” which is one of two kinds
of effects of the law on deals in this market. The
thirteen ways are providing any of twelve different
services to distressed homeowners or systematically
contacting distressed property owners. For example, if
you contact owners of residential properties who are in
preforeclosure and offer to help them save their
property or their credit, you are likely a “distressed
home consultant” and subject to the law. Some
exemptions exist. For example, lawyers and some
mortgage brokers are not “distressed home consultants”
even if they do the thirteen things that otherwise make
you such a consultant. You should review the law or
have your lawyer advise you on your specific deal.

If you buy homes that are in foreclosure and offer a
leaseback for the distressed homeowner to remain as a
tenant and an agreement or option to repurchase or an
agreement for the homeowner to receive a share of the
proceeds in any resale, you are likely a “distressed home
purchaser” and are subject to specific requirements,
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which is the second kind of effect of the law. (Thisisa
very risky transaction for the investor in any case.)

c. If you simply buy a home from a homeowner who
happens to be in foreclosure but you do not claim that
your deal will save the homeowner’s credit or do any of
the other twelve things that make you a “distressed
home consultant” and you do not offer to let the former
owner stay in the home as a tenant with an option to
repurchase the home or receive a share of proceeds on
resale of the home, you are likely not subject to the law.

d. The types of properties involved are generally
residential, one to four unit, and owner occupied or non
owner occupied, depending on the specific part of the
law. Some of the provisions that make you a “distressed
home consultant” apply to non owner occupied property
as well as owner occupied property. You can be a
“distressed home consultant” by systematically
contacting owners of any type of property that is in
foreclosure according to court records or other sources.
Only a purchase of owner occupied property can make
you a “distressed home purchaser.”

3. What does it mean that | am a “distressed home
consultant?”

a. First, you are a “fiduciary” of the distressed owner. A
trustee is an example of a fiduciary, for a beneficiary of
a trust. A lawyer is another type of fiduciary, for the
lawyer’s client. Being a fiduciary of the owner means
among other things that you must act in the property
owner’s best interest, even if that is contrary to your
own interest. Also you must disclose to the property
owner all material facts about the deal, use reasonable
care in whatever you do concerning the property owner
and you must account to the property owner for all
money or property you receive from the property owner.
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b. Second, if you provide any of twelve specific services to
the homeowner you must have a written agreement
signed by the distressed homeowner. The deal is then
called a “distressed home consulting transaction.” The
agreement must list everything you agree to do for the
homeowner and everything you expect to receive for
doing those things. These services include getting an
extension of time for the trustee’s sale, helping the
homeowner borrow more money or saving the
homeowner’s credit. The agreement must include in at
least fourteen point bold type a specific message set
forth in the law to the effect that you cannot guarantee
that the homeowner will get to keep his or her home.
(This report is in fourteen point bold type.) You must
keep this agreement on file for five years after its
completion. A summary of the twelve services and a list
of the exemptions are in the Appendix to this report.

4, If | systematically contact owners of properties in
foreclosure and simply offer to buy their properties without
any agreement to let the owners stay as tenants or
repurchase the homes later, and without saying that my
deal will save their credit or anything on the list of services
is there any effect of this law on my deal?

a. If you systematically contact the foreclosure property
owners you are a “distressed home consultant”
regardless of what else you do or do not do. The list of
twelve “consultant” services includes “purchase or
obtain an option to purchase the distressed
homeowner’s residence within twenty days of an
advertised or docketed foreclosure sale.” This is unclear
in context but as long as your offer is not within that
twenty day window, there should be no question of your
needing the special written agreement in the new law
for a “distressed property consulting transaction.”
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b.

However you are a fiduciary of the homeowner as
discussed before.

If you submit a purchase offer through a licensed real
estate agent for a listed property that is in foreclosure or
preforeclosure as part of a system to buy such
properties, you may be a “distressed home consultant”
and fiduciary of the homeowner. You may be a
“distressed home consultant” if you systematically
contact distressed homeowners through any other type
of agent. You should have your own lawyer review any
questions you have on this point.

5. How can | negotiate the purchase price with a distressed
homeowner if | am a “distressed home consultant” and
fiduciary because | systematically contacted the
homeowner to offer to buy the home?

a.

This is a key point. The law imposes very high standards
on fiduciaries and especially on fiduciaries who buy for
their own use the property of the person to whom the
fiduciary duty is owed. As a fiduciary you must act in
the homeowner’s interest even when it is contrary to
your own, yet as buyer your interest about price by
definition is contrary to the seller’s interest. It is not
against the law for you as a fiduciary to buy property
from the person to whom you owe the fiduciary duty, as
long as you act as a fiduciary. It is not even against the
law for you to make money doing such a thing, as long as
the owner consents. But the requirements on you are
very strict.

First, you must fully disclose to the homeowner all
relevant facts you know about the deal. Facts are
relevant if you either do or should realize that they
would affect the homeowner’s judgment about agreeing
to the deal. Such facts include the fact that you are a
fiduciary of the homeowner, that you are buying the
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property for yourself and you intend to make a profit,
the price you are offering and anything else you know
about the desirability of the sale from the homeowner’s
viewpoint. These facts might include your opinion of the
market value of the home, the likelihood that the
homeowner could sell later for more money, the
possibility of the homeowner obtaining a “workout”
from the lender to avoid the need to sell at all, and
anything else that a disinterested and skillful fiduciary
would consider reasonably relevant. If you already have
a buyer lined up to purchase the home from you at a
higher price than you are offering the homeowner, that
would likely be a relevant fact that should be disclosed.

Second, you must be a competent fiduciary. If you are
unaware of facts like those mentioned earlier that are
relevant to the homeowner’s decision to agree to the
deal, that will not be a defense in a later lawsuit against
you. You need to either know these facts and tell the
homeowner about them or tell the homeowner that you
do not know them and that it is possible he or she would
decide against the deal if he or she did know them.
Being competent also means that you must ensure that
all documents related to the deal are properly drawn up
and executed.

Third, you have a duty of fairness to the homeowner.
The transaction must be fair to the homeowner and you
as a fiduciary must act fairly toward the homeowner.
Fairness of the transaction means that the price must be
as good for the homeowner as any other price you could,
by acting on his or her behalf, have gotten from a third
party. Acting fairly means that you must either give the
homeowner impartial advice or see to it that he or she
has the advice of a competent and disinterested third
person, such as a lawyer or an independent real estate
agent. You must obtain the homeowner’s agreement in
writing for you as a fiduciary to have any profit on this
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deal, and the agreement should indicate the amount of
the expected profit. If your actual profit exceeds the
expected profit that the homeowner agreed to you must
pay the excess to the homeowner. No profit you make
as a fiduciary from buying the homeowner’s property can
be a profit that is secret from the homeowner. You
cannot have the homeowner agree to waive your
fiduciary duty under this law.

e. In a short sale, there might be a concern that as you get
the bank to accept a price below the level of the
defaulted loan, that produces imputed taxable income
for the homeowner because each dollar of loan
forgiveness is a dollar of income to a borrower. This
could present you a problem in acting as a fiduciary to
the homeowner. However the bank’s interest in giving
the least possible loan forgiveness balances your interest
in negotiating the lowest possible price. Also for the
next year or so Congress has forgiven taxes on that type
of imputed income.

6. What does it mean that | am a “distressed home
purchaser?”

a. First, before you can have the homeowner sign a deed,
you and the homeowner must sign a written contract
stating the terms on which you will transfer the property
back to the homeowner or pay a share of resale proceeds
to the homeowner. The requirements for the agreement
are detailed and include that you must state the
payment you are making for the property and the terms
of any agreement to allow the homeowner to remain in
the property, and in at least fourteen point bold type a
specific message set forth in the law that the
homeowner has five business days to cancel the entire
deal without penalty and that the homeowner cannot be
made to sign a deed until the five day cancellation
period has passed. The agreement must be closed in
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C.

e.

person before someone authorized to do real estate
closings who is not affiliated with you. You must also
pay off or assume all liens on the property after title is
transferred to you.

Second, you cannot even sign an agreement with a
distressed homeowner until you have shown with
specific documentation set forth in the law that the
distressed homeowner will have the financial ability to
complete the repurchase at the end of the agreement.

Third, if you enter into the agreement and during the
agreement the former homeowner defaults on the rent
and must be evicted or voluntarily turns over to you the
right to repurchase the home, you must pay the former
homeowner a total of 82% of the fair market value of the
home at the time of eviction or voluntary termination.
You will probably need an appraisal by a licensed
appraiser to set the value. You can include payment of
the mortgage and any back rent in the total payment
calculation to the homeowner.

Fourth, you are not allowed as a “distressed home
purchaser” to tell the distressed homeowner that you
are acting as his or her advisor or consultant, or acting
on his or her behalf, or acting to help the homeowner to
save his or her home.

Fifth, if the distressed homeowner pays the rent and
follows through on the repurchase agreement, you must
transfer the title back to him or her according to the
agreement.

If you evict the distressed homeowner for nonpayment of
rent, you have to tell the court that you obtained title in
a “distressed home” purchase. The distressed
homeowner does not have to pay back rent into court in
order to fight the eviction if there is a question about
7 DOUGLAS N. OWENS P S.

P.O. Box 25416

Seattle, WA 98165-2316

Telephone: (206) 748-0367

Facsimile: (206) 748-0369
dnowens@gqwest.net



whether you got the title as a “distressed home
purchaser.”

If you are a “distressed home purchaser” you are also a
“distressed home consultant.” The law inconsistently
forbids you to tell the homeowner you are a consultant
but it makes you a consultant legally and requires you to
have a written agreement with the homeowner setting
forth the consulting tasks. You are also responsible for
all the fiduciary duties discussed earlier. This is another
good reason to avoid “distressed home purchaser” deals.
If you do them anyway you should not use the word
“consultant” in the written “consulting” agreement the
law requires.

7. If | buy property in a short sale, am | either a “distressed
home consultant” or a “distressed home purchaser” under
the new law?

a.

You would be a “distressed home consultant” in a short
sale because part of your deal would likely be to obtain
forbearance from the lender. Forbearance means that
the lender agrees as part of the deal not to bring a
separate lawsuit against the homeowner to collect the
part of the defaulted loan that is above the agreed short
sale purchase price. Obtaining forbearance from a
lender is one of the twelve specific services that make
you a “distressed home consultant” and which require
the special written agreement mentioned in the law. On
the other hand if the property is listed and the listing
real estate agent works to obtain the forbearance from
the lender, then the listing agent is the “distressed
property consultant” and you as the buyer may not be a
consultant for this reason.

You would not normally be a “distressed home
purchaser” in a short sale because you would not
normally allow the seller to remain in the property as a
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tenant and grant him or her an option to repurchase at
the end of a stated time. However if you did these
things in a short sale, then you would likely be a
“distressed home purchaser.”

8. If | buy residential or other property as REO property from
banks or at trustee’s (foreclosure) auctions or tax sales, am
| subject to this new law?

a. No.

9. If the homeowner is not in foreclosure but only thinks he or
she may default in the next four months, is it possible | may
be involved in a “distressed home” transaction without
knowing it?

a. Yes, because the homeowner need not tell you of an
expected default in order for the deal to qualify as a
“distressed home” transaction.

b. However, almost all of the thirteen things that could
make you a “distressed home consultant” depend on
some knowledge by you that the property is distressed.
It is only buying a “distressed home” that could
theoretically involve you without your knowing that the
property is “distressed.” But the features of the deal
would alert you, for example if the seller asked to lease
back from you and have an option to repurchase the
home.

10. What may happen to me if | do a deal that is covered
by this new distressed property law but | do not comply
with the requirements?

a. You will not be arrested. A disappointed distressed
property owner may sue you. Violation of this law is
automatically a violation of the Consumer Protection
Act. Under the Consumer Protection Act, the distressed
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11.

a.

c.

homeowner if he or she is financially hurt by your deal
can sue you. If he or she wins, the judge can make you
pay the homeowner’s legal fees and money damages of
up to three times the homeowner’s actual loss from the
violation. If the judge decides that you acted in bad
faith, the upper limit of these triple damages is
$100,000. Bad faith is usually a hard thing to prove,
and investors should not give homeowners grounds to
claim bad faith. Also if you violate your fiduciary duty as
a “distressed home consultant” the court can set aside
any transaction that the homeowner entered into with
you.

What Should | Do Because of This Law?
Get good legal advice.

Structure deals to avoid being a “distressed home
consultant” unless you want to provide any of the twelve
services, and if you do provide these services prepare
the written agreement according to the law. Avoid
systematically contacting owners in foreclosure unless
you want to be a fiduciary. If you broadcast your
advertising that you buy houses without seeking
foreclosures, and people in foreclosure contact you to
have you make them an offer, you are not a “distressed
home consultant” as long as you do not offer to perform
any of the twelve services.

Avoid deals that make you a “distressed home
purchaser.”

Put arbitration clauses into any agreements that are
subject to this law. The law has a section that says that
such arbitration clauses cannot be enforced but this is
against federal law. Arbitration is an effective way of
resolving disputes cost effectively.
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e. If you buy houses under foreclosure by systematically
contacting owners, follow carefully the duties of a
fiduciary.

12. Where do | find this new 2008 distressed property law
and when does it take effect?

a. It will be in Chapter 61.34 of the Revised Code of
Washington and also in Chapter 59.18 of the Revised Code
of Washington, once it has been codified. Chapter 61.34 f
the Revised Code of Washington also contains the older
provisions on equity skimming that were not changed in
2008. Equity skimming is a crime under this existing law.
The new distressed property law takes effect June 12,
2008. Until it is codified it can be found on the
Legislature’s website, http://apps.leg.wa.gov/billinfo. The
law, called HB 2791 can be retrieved by entering the
number 2791 in the “search by bill number” box and
scrolling down to the “view session law” link. After it is
codified it will be at http://apps.leg.wa.gov.rcw at the
above chapter references. .
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